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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO 
THE CONCLUSION OF THIS WASHINGTON REPORT. 

As we previously reported in Bulletin 11-51, the U.S. Supreme Court ruled in 
CIGNA Corp. v. Amara, 563 U.S. ___ (2011) that ERISA §502(a)(1)(B), 
providing a participant to make a claim for benefits due under a plan, did not 
authorize the District Court to reform the terms of the plan document and to 
order the plan administrator to enforce the plan terms, as reformed. The 
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Supreme Court, however, left open the possibility of reformation as a remedy 
under the provision in ERISA § 502(a)(3) with respect to “other appropriate 
equitable relief.” The Ninth Circuit deferred the second appeal of a grant of 
summary judgment to the plan in Skinner v. Northrop Grumman Retirement 
Plan B, No. 10-55161 (9th. Cir. 3-16-2012) until the Supreme Court’s 
resolution of Amara. On second appeal, the Ninth Circuit found that §502(a)
(3) would not permit reformation of the plan under the circumstances 
presented in Skinner.  

 
 Facts and Procedural History 

  

Charles Skinner (“Skinner”) and Gregory Stratton (“Stratton”) (together, the 
“Appellants”) were participants in Northrop Grumman (“Northrop”) Retirement Plan B 
(“Northrop Plan B”).  In June 2004, Skinner received a pension calculation packet in 
anticipation of his retirement.  The packet’s formulas illustrated that his benefit would be 
calculated based on his salary, contributions, and age at retirement and included an 
“annuity equivalent offset”. Skinner received additional pension calculation packets in 
December 2004 and April 2005 that also included the annuity equivalent offset.  Skinner 
testified that he understood how the offset would be included in the calculation of his 
benefit after he received the December 2004 packet.  Skinner retired in May 2005. 

  

In February 2005, Stratton was anticipating retirement and received a pension calculation 
packet.  The formulas in the packet included the annuity equivalent offset.  In December 
2005, the plan administrators provided a summary of material modifications (“SMM”) 
that included the offset.  Stratton testified that he received the SMM and that it clearly 
explained the annuity equivalent offset and he understood how the offset would affect his 
pension.  Stratton received another pension calculation packet in May 2006 which 
included the offset and he retired in July 2006. 

  

The Appellants sued Northrop and the Northrop Plan B, under ERISA §§ 502(a)(1)(B), to 
enforce their understanding of their rights under the plan.  The District Court granted 
summary judgment to the defendants after concluding that the Appellants had raised no 
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genuine issue of material fact.  The Ninth Circuit reversed and remanded the case after 
concluding that an ambiguity relating to the annuity equivalent offset existed between the 
summary plan descriptions (“SPDs”) issued to employees in earlier years and the plan 
documents that were actually enforced by the plan administrators, which, based on its 
decision in two prior cases, created a triable issue. 

  

The District Court granted summary judgment again on remand and the retirees again 
appealed.  The Ninth Circuit deferred argument and the filing of the second appeal until 
the Supreme Court’s resolution of Amara.  (See our Bulletin No. 11-51)  The Supreme 
Court held in Amara that SPD language was not part of the plan and, thus, overruled, in 
relevant parts, the Ninth Circuit’s two prior decisions that treated SPD language as an 
enforceable part of a retirement plan.  Following supplemental briefing and argument, the 
Ninth Circuit held that summary judgment was appropriate in the Appellants’ claims 
under ERISA §§ 502(a)(1)(B) and 502(a)(3). 

  

The Ninth Circuit’s Decision 

  

With Amara foreclosing the Appellants’ principal theory of relief under ERISA § 502(a)
(1)(B), the Appellants focused the second appeal on equitable remedies under ERISA § 
502(a)(3), which allows a participant to obtain “other appropriate equitable relief” to 
redress ERISA violations.  The Appellants alleged the plan’s administrative committee 
violated ERISA by failing to ensure that participants were furnished with a sufficiently 
accurate and comprehensive SPD that included a statement clearly identifying 
circumstances which may result in an offset or reduction of any benefits.  The Ninth 
Circuit summarized the Amara Court’s statement (in what the Ninth Circuit termed 
“dictum”) that, under appropriate circumstances, § 502(a)(3) may authorize three possible 
equitable remedies: estoppel, reformation, and surcharge.  After conceding that they 
presented no evidence of reliance on the inaccurate SPD and did not claim estoppel, the 
Appellants sought reformation and surcharge.   
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A.        Reformation 

  

The Appellants argued that the court should reform the terms of Northrop Plan B’s 
document to be consistent with the terms of the SPD that was issued to participants in 
2003.  The Ninth Circuit noted that it was unclear whether to analyze reformation in the 
context of trust law or contract law because retirement plan documents are similar to both 
trusts and contracts, but found that, under both theories, reformation is proper only in 
cases of fraud and mistake.   

  

Under the mistake theory in trust law, the Ninth Circuit stated that a court may reform a 
trust instrument to accord with the settlor’s intent if there was evidence of mistake of fact 
or law that affected the trust instrument and if there was evidence of the settlor’s true 
intent.  The court further stated that, under the law of contract, a court may reform a 
contract to reflect the true intent of the parties if both parties were mistaken about the 
content or effect of the contract.  The Ninth Circuit found that, whether the drafter of 
Northrop Plan B was viewed as a settlor or a party to a contract, the Appellants did not 
present any evidence that Northrop Plan B contained terms that failed to reflect the 
drafter’s true intent.  The Ninth Circuit rejected the Appellants’ argument that the SPD 
issued in 2003 was evidence of the drafter’s true intent and that the plan document 
contains a mistake. 

  

The Ninth Circuit then discussed the fraud theory stating that, in trust law, a court may 
reform a trust to the extent it was procured by wrongful conduct, such as undue influence, 
duress, or fraud.  Under contract law, a court may reform a contract when (1) one party 
seeks reformation, (2) that party’s assent was induced by the other party’s 
misrepresentations as to the terms or effect of the contract, and (3) the party seeking 
reformation was justified in relying on the other party’s misrepresentations.  The court 
found that the Appellants presented no evidence that the Northrop Plan B’s terms were 
induced by fraud, duress, or undue influence.  The court found the inconsistency in the 
SPD is not evidence of fraudulent inducement because it was created after the plan 
document was written.  Further, the court found that the Appellants presented no 
evidence that Northrop materially misled its employees. 
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B.        Surcharge 

  

Finally, Appellants argued in the district court that the committee breached its fiduciary 
duty by failing to enforce the terms of the SPD instead of the plan document terms.   The 
Ninth Circuit did not find any such duty on the part of the committee.  The court stated 
that the committee may have breached a different duty - to provide an accurate and 
comprehensive SPD that reasonably apprises Appellants of their rights and obligations 
under the plan and to clearly identify offsets and reductions.  Under the remedy of 
surcharge, the plan committee could be held liable for benefits it gained through unjust 
enrichment or for harm caused as a result of the breach of its fiduciary duties.  However, 
the Ninth Circuit found that there was no evidence presented by the Appellants that the 
committee gained a benefit by failing to ensure that participants received an accurate 
SPD and further found that Appellants did not establish harm from the breach for which 
the committee should be held liable to compensate. 

  

Any AALU member who wishes to view this bulletin online can log onto the AALU 
website at http://www.aalu.org/ and enter the Member Portal with your last name and 
birth date and select Current Washington Report. If you have questions, please email 
Anthony Raglani at raglani@aalu.org and include a reference to this Washington Report. 

 
 

In order to comply with requirements imposed by the IRS which may apply to 
the Washington Report as distributed or as re-circulated by our members, please 

be advised of the following:  
 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE 
USED, AND IT CANNOT BE USED, BY YOU FOR THE PURPOSES OF 

AVOIDING ANY PENALTY THAT MAY BE IMPOSED BY THE 
INTERNAL REVENUE SERVICE.  

 
In the event that this Washington Report is also considered to be a "marketed 
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opinion" within the meaning of the IRS guidance, then, as required by the IRS, 
please be further advised of the following:  

 
THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE 
PROMOTIONS OR MARKETING OF THE TRANSACTIONS OR 

MATTERS ADDRESSED BY THE WRITTEN ADVICE, AND, BASED 
ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 

 
The mission of AALU is to promote, preserve and protect advanced life insurance planning for the benefit of our members, 

their clients, the industry and the general public.  
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